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The  Legislature  of  Pennsylvania,  having  authorized  the  erection  of  a 
bridge  over  the  river  Schuylkill  at  Chestnut  street,  in  the  City  of  Philadelphia, 
a  bill  in  equity  was  filed  against  the  City,  by  X'athaniel  G.  Gilman,  Elizabeth 
Gilman  and  Gardiner  Gilman,  citizens  of  New  Hampshire,  and  Charles  J. 
Gilman,  a  citizen  of  Maine,  m  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  praying  for  an  Injunction  to  restrain  the 
erection  of  the  Bridge  without  a  draw.  The  bill  having  been  dismissed  by 
Judge  Grier,  an  appeal  was  taken  by  the  complainants  to  the  Supreme  Court 
of  the  United  States,  where  the  case  was  argued,  December  ]2th,  1865.  The 
decree  below  was  affirmed.  The  opinion  of  the  Court  was  delivered  by  Mr. 
Justice  Swayne.  A  dissenting  opinion  was  filed  by  Mr.  Justice  CliflTord, 
which  was  concurred  in  by  ;Mr.  Justice  Wayne  and  Mr.  Justice  Davis. 
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May  it  please  the  Couet — 

Tlie  ‘Legislature  of  Pennsylvania,  on  tlie  27tli  clay  of 
March,  1852,  directed  the  Commissioners  of  the  County  of 
Philadelphia  to  build  two  bridges  over  the  Schuylkill 
river ;  one  to  be  located  at  Girard  avenue,  and  the  other  to 
be  placed  at  Chestnut  street.  The  Commissioners  erected 
the  bridge  at  Girard  avenue,  but  the  Chestnut  street  bridge 
Avas  not  commenced.  ,On  the  16th  da}^  of  May,  1857,  the 
Legislature  repeated  its  mandate,  directing  it,  at  that  time, 
to  the  Councils  of  the  City.  Under  this  legislative  per¬ 
mission  and  command,  the  municipal  corporation  I  have 
the  honor  to  represent  commenced  the  Avork,  and  has 
nearly  completed  the  bridge. 

The  river  which  it  is  thus  proposed  to  span,  is  not  a 
stream  floAAung  betAveen  tAVO  commouAvealths,  or  having  its 
rise  in  one  and  its  mouth  in  another  State ;  but  e\’ery  drop 
of  its  current,  from  its  source  to  its  junction  Avith  the  Dela- 
Avare,  has  its  Qoav  Avithin  the  boundaries  of  Pennsylvania. 
The  bed  of  the  stream  is  oAvned  by  that  State,  and  by  it 
only.  The  AAmters  of  the  river  AAmsh  no  shores,  but  those 
over  Avhich  Pennsylvania  has  exclusive  jurisdiction;  and 
this  stream  is  just  as  much  subject  to  her  control  as  is 
e\mry  other  highAvay  Avithin  the  State. 

The  City  of  Philadelphia  contains  OAmr  seven  hundred 
thousand  souls,  of  Avhich  it  may  fairly  be  stated  that  tAvo 
hundred  thousand,  either  reside  to  the  Avest  of  the  SchuAd- 
kill  or  have  more  or  less  occasion  to  cross  that  stream.  For 
the  accommodation  of  this  great  army  there  are,  at  present, 
but  the  tAvo  bridges ;  one  at  CalloAvhill  street,  far  aAAmy  from 
the  centre  of  the  City ;  and  the  other  at  Market  street.  The 
Market  street  or  permanent  bridge,  is  the  great  aorta  of  the 
City.  Over  its  arches  there  pass  daily  tens  of  thousands  of 
human  beings,  beside  thousands  of  vehicles,  horses  and  cattle. 
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and  hundreds  of  cars  connected  with  the  trade  carried  on 
with  the  interior  of  the  State.  Through  its  narrow  avenues 
are  also  carried  the  millions  of  dollars  of  property  which  re¬ 
present  the  d^ily  traffic  with  the  Great  West.  It  affords, 
at  best,  but  inconvenient  accommodation  for  citizens  and 
their  trade,  and  should  any  accident  impair  or  destroy  this 
bridge,  the  loss  to  thousands  of  persons,  would  be  most 
serious. 

In  view  of  these  facts,  the  people  of  the  State,  speaking 
through  their  Legislature,  have  twice  called,  and  as  it 
seems  to  us,  most  wisely  called,  for  the  erection  of  another 
bridge  near  this  central  point  of  the  City.  We  have 
been  met  with  objections  from  Pennsylvanians  in  our  own 
courts.  The  bills,  filed  by  those  contestants  were  disposed 
of  in  our  favor,  and  I  shall  have  occasion  to  allude  to  them 
more  fully,  in  their  proper  place  in  this  argument.  The 
next  attack  was  from  the  present  complainants,  who,  as 
citizens  of  another  State,  have  preferred  their  complaint  in 
the  United  States  Court. 

They  ask  you  to  restrain  this  erection — to  declare  it  a 
nuisance,  and  to  order  the  parts  already  constructed  to  be 
taken  down ;  or,  at  all  events,  and  what  would  be  tanta¬ 
mount  thereto,  that  we  shall  be  directed  to  put  a  draw  in 
the  bridge.  I  say  that  this  would  be  equivalent  to  enjoin¬ 
ing  the  whole  structure;  for  the  opening  of  a  draw,  for 
only  a  few  minutes,  would  accumulate  a  long  line  of  tra¬ 
vellers  and  vehicles,  and,  if  frequently  repeated,  would 
render  the  bridge  comparatively  useless. 

It  will  be  seen,  therefore,  that  this  is  an  application  for 
the  severest  remedy  known  to  the  law.  Throughout  our 
entire  country,  but  especially  in  Pennsylvania,  we  have 
inherited  the  prejudice  of  our  forefathers  against  Courts  of 
Chancery  and  the  writ  of  injunction.  The  success  of  our 
founder  (Penn),  in  his  chancery  suit  with  Lord  Baltimore, 
as  recorded  in  1  Yesey,  444,  never  softened  his  antipathy 
to  equity  proceedings.  Our  repugnance  to  it  is  well  illus¬ 
trated  by  this  case. 
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Here  are  four  persons  opposing  tlie  convenience  and  busi¬ 
ness  of  over  half  a  million.  Their  property  is  not  taken  ; 
it  is  not  proposed  to  deprive  them  of  one  inch  of  their 
possessions,  for  if  that  Avere  attempted  no  array  of  numbers 
would  justify  the  Avrong.  They  do  not  complain  that  Ave 
are  about  to  take  their  land  AA'ithout  compensation,  but 
simply  that  they  will  be  incoiiA'enienced  by  our  proceed¬ 
ings  ;  and  to  prevent  this  they  ask  for  execution  before 
Judgment. 

Your  honors,  of  course,  understand  that  if  we  wrong 
these  gentlemen  the  Courts  of  Pennsyh'ania  are  open  for 
their  complaint,  and  the  City  of  Philadelphia  is  able  to  pay 
whatever  damages  may  be  awarded.  But  this  they  do  not 
seek — they  are  here  endeaAmring  by  the  strong  arm  of  an 
injunction  to  stop  a  great  public  Avork,  and  should  they  thus 
succeed  in  putting  us  at  their  feet,  they  can  demand  what¬ 
ever  sum  they  please. 

It  is  against  this  doctrine  that  I  am  here  this  day  to 
protest.  AVhat  do  we  all  understand  to  be  the  elementary 
law  upon  this  subject?  To  entitle  the  complainants  to 
inA'oke  the  remedy  by  injunction,  they  must  show  a  grieA- 
ance  for  which  there  is  no  other  redress.  More,  they  must 
satisfy  you — 

1st.  That  their  loss  Avould  be  irreparable.  And 

2d.  That  they  have  no  adequate  remedy  at  law. 

I  call  your  attention  to  the  bill  in  this  connection. 

I.  It  does  not  complain  that  property  is  about  to  be 
taken  or  destroyed. 

II.  It  distinctA  puts  the  prayer  for  relief  upon  the 
ground  that  the  present  revenue  from  the  wharves  is 
S3,000  per  year,  and  that  it  will  be  lessened  by  this  bridge. 

How  much  “lessened”  we  are  not  informed.  How  much  of 
this  revenue  is  derived  from  coabboats,  steamers  and  other 
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vessels  without  masts,  which  can  still  approach  the  wharves 
we  are  not  told. 

The  bill  simply  advises  ns  that  the  income  will  be 
lessened^  Thi^  is  expressly  held  in  a  leading  case  to  afford 
no  ground  for  equitable  relief. 

Judge  Story,  in  his  valuable  treatise  on  Equity  Juris¬ 
prudence,  §  924,  thus  sums  up  the  law : 

“A  mere  diminution  of  the  value  of  property  by  the 
nuisance,  without  irreparable  mischief,  will  not  furnish 
“any  foundation  for  equitable  relief.” 

The  Court  will  not  lose  sight  of  the  fact  that  this  is  a 
public  work,  and  there  is  a  very  plain  distinction  observed 
in  equity  between  public  and  private  works. 

Lord  Brougham  considered  that  question  with  all  of 
that  great  care  and  industry  for  which  his  decisions  are 
remarkable,  and  he  expressly  states  the  law  in  the  Earl  of 
BipoEs  case  vs.  Hohart  (3  31ylne  &  Keenis  Reports,  179)  as 
follows : 

“In  considering  more  generally  the  question  which  is 
“  raised  by  the  present  motion,  I  certainly  think  we  shall 
“not  go  beyond  what  both  principle  and  authority  justify, 

“  if  we  lay  down  the  rule  respecting  the  relief  by  in- 
“  junction,  as  applied  to  such  cases,  to  be  this  :  If  the  thing 
“  sought  to  be  prohibited  is  in  itself  a  nuisance,  the  court 
“will  interfere  to  stay  irreparable  mischief,  without  waiting 
“for  the  result  of  a  trial :  and  will,  according  to  the  circum- 
“  stances,  direct  an  issue,  or  allow  an  action,  and  if  need  be, 

“  expedite  the  proceedings,  the  injunction  being  in  the  mean-  * 
“time  continued.  But  where  the  thing  sought  to  be  re- 
“  strained  is  not  unavoidably  and  in  itself  noxious,  but  only 
“something  which  may,  according  to  circumstances,  ^^rove 
“so,  the  court  will  refuse  to  interfere  until  the  matter  has 
“  been  tried  at  law,  generally  by  an  action,  though,  in  par- 
“ticular  cases,  an  issue  may  be  directed  for  the  satisfaction 
“  of  the  court,  where  an  action  could  not  be  framed  so  as  to 
“  meet  the  question.  The  distinction  between  the  two  kinds 


erection  or  operation  is  obvious,  and  the  soundness  of 
“that  discretion  seems  undeniable  wbicli  would  be  very 
“slow  to  interfere  where  the  thing  to  be  stopped,  while  it  is 
“highly  beneficial  to  one  party,  may  very  possibly  be  pre- 
“judicial  to  none.  The  great  fitness  of  pausing  much  be- 
“fore  we  interrupt  men  in  those  modes  of  enjoying  or  im* 
“proving  their  property  which  dj:Q prima  facie  harmless,  or 
“  even  praiseworthy,  is  equally  manifest ;  and  it  is  alw^ays 
“to  be  borne  in  mind  that  the  jurisdiction  of  this  court 
“over  nuisance  by  injunction  at  all  is  of  recent  growth,  has 
“  not  till  very  lately  been  much  exercised,  and  has  at  vari- 
“  ous  times  found  great  reluctance  on  the  part  of  the  learned 
“judges  to  use  it,  even  in  cases  where  the  thing  or  the  act 
“complained  of  was  admitted  to  be  directly  and  immedi- 
“  ately  hurtful  to  the  complainant.” 

And  this  is  cited  with  the  endorsement  of  Mr.  Justice 
Story,  in  Section  92d  of  his  Second  Yol.  of  Equity  Juris¬ 
prudence. 

This  bill  is,  therefore,  condemned  at  the  very  outset  by 
-  the  language  of  the  highest  authorities  upon  this  subject. 
With  this  we  might  well  rest. 

I  go  further,  however,  and  ask  you  to  look  at  the  dates. 

It  has  been  said  that  chronology  is  the  most  important 
part  of  history.  It  certainly  is  often  the  best  part  of  argu¬ 
ment. 

March  27,  1852.  The  Legislature  required  this  bridge  to  be 

built  by  the  commissioners. 

May  16,  1857.  The  command  was  repeated  to  the  Coun¬ 
cils  of  the  city. 

ISTov.  20,  1858.  Councils  passed  their  ordinance. 

April  16,  1860.  The  plans,  &c.,  were  approved. 

Why  did  not  the  plaintiffs  act  then  if  at 
all?  Why  slumber  until 
ISTov.  15,  1861.  When  this  bill  was  filed. 

Nearly  nineteen  months  after  the  approval  of  the  plans 
before  they  filed  their  bill  1 

Lord  Eldon  refused  an  injunction  where  there  had  been 


but  nine  months’  delay.  Biemingham  Caxal  vs.  Lloyd, 
18  Yesey,  518,  and  Loed  Beougham,  in  3  Mylye  &  Keen, 
178,  says : 

The  result'  of  the  whole  was,  that  the  question  could 
“not  come  on  for  discussion  in  this  court  before  the  20th 
“of  December  last,  after  considerable  progress  had  been 
“made  in  the  works,  and  sums  of  money  been  expended 
“upon  them,  independent  of  contracts  being  entered  into 
“at  the  earlier  period.  The  danger  apprehended  in  the 
“case  of  the  Birmingham  Canal  Company  Lloyd  was 
“one  of  a  very  serious  nature-— that  of  draining  off  the 
“  vmter  from  a  great  reservoir  of  the  canal ;  and  yet  Lord 
“Eldon  refused  the  injunction,  leaving  the  compan}^,  as  he 
“said,  ^to  take  their  chance  at  law,’  because  they  had  de- 
“layed  coming  to  the  court  till  two  years  after  notice  from 
“the  defendants.  Here,  indeed,  the  delay  was  only  nine 
“  months ;  but  there  was  a  counter  notice  in  that  case  as 
“well  as  in  this,  and  it  made  no  difference  in  the  considera- 
“  tion  of  the  court  as  to  the  party’s  laches.” 

We  see,  then,  that  the  prayer  of  the  bill  has  never  been 
sustained  by  authority,  but  is,  on  the  contrary,  expressly 
condemned  by  the  masters  of  equity  in  England  and  the 
United  States — that  the  bill  was  filed  too  late  for  an  injunc¬ 
tion,  even  if  complainants  were  otherwise  entitled  to  it,  and 
that  your  forum  gets  possession  of  this  case  after  it  has 
been  kicked  out  of  the  State  courts.  It  comes  here  in  the 
disguise  of  a  fiction  as  old  and  as  exploded  as  the  ancient 
form  of  Doe  and  Eoe — hoping,  by  calling  this  bridge  a 
nuisance,  to  obtain  a  decree  for  its  abatement,  and  asking 
you  to  close  your  understandings  to  the  fact  that  the  State 
courts  furnish  ample  redress  for  such  complaints. 

But,  rising  above  these  technical  points,  the  question  is 
of  great  national  importance. 

Has  a  State  authority  to  bridge  a  stream  whose  current 
flows  entirely  within  her  own  boundaries  ? 

We  are  to  argue  this  case  here  as  it  was  discussed  below 
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on  bill  and  answer.  The  complainants  have  filed  no  re¬ 
plication,  they  bave  taken  no  proofs. 

It  must  be  conceded  then  as  averred  in  our  answer : 

1.  That  this  bridge  is  expressly  autborized  by  law, 

2.  That  tbe  river  Scbuvlkill,  from  its  source  to  its  moutb, 
flows  exclusively  witbin  tbe  State  of  Pennsylvania. 

It  must  also  be  admitted  that  Congress  bas  never  passed 
an  act  to  control  State  legislation  over  tbis  river,  and,  as 
there  is  no  common  law  in  tbe  United  States  Courts,  tbis 
argument  might  begin  and  end  with  the  able  remarks  of 
Mr.  Justice  Uelsox  in  the  Wheeling  Bridge  Case,  (18 
Howard,  432.) 

“In  respect  of  those  purely  internal  streams  of  a  State, 
“tbe  public  right  of  navigation  is  exclusively  under  tbe 
“control  and  re2:ulation  of  tbe  State  Leo'islature:  and  in 
“cases  where  these  erections  or  obstructions  to  tbe  naviga- 
“tion  are  constructed,  under  a  law  of  tbe  State,  or  sanc- 
“tioned  by  legislative  authority,  they  are  neither  a  public 
“nuisance  subject  to  an  abatement,  nor  is  the  individual  who 
“may  have  sustained  specM  damage  from  their  interference 
“with  the  goublic  use  entitled  to  any  remedy  for  his  lossi^ 

Your  honors  are  asked  here  to  pronounce  in  favor  of 
your  jurisdiction  over  tbis  stream.  We  must  guard  against 
the  natural  tendency  of  tbe  human  mind  to  grasp  at  power. 
In  1826  tbe  Secretary  of  tbe  Treasury  claimed  tbe  right  to 
require  canal-boats  to  take  out  licenses.  The  Erie  Canal 
bad  been,  shortly  before  that,  completed.  Tbe  action  of 
tbe  secretary  excited  the  most  intense  feeling.  Tbe  govern¬ 
ment  soon  became  satisfied  that  it  bad  no  such  right  as 
claimed,  and  abandoned  the  pretension  forever.  GtOVERNOR 
He  Witt  Clinton,  in  bis  message  to  tbe  Legislature  of 
Hew  York,  dated  January  2d,  1827,  said  of  tbis  claim  of 
authority  by  tbe  government : 

“Another  attempt,  as  futile  as  tbe  former,  bas  been  made 
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“by  a  ciiatorn-bouse  collector  in  the  west,  to  apply  the 
“revenue  laws  of  the  United  States  to  the  naviiyation  of 
“the  Erie  Canal.  It  does  not  appear  that  this  proceeding 
“has  received  any  countenance  from  higher  authorities, 
“nor  can  it  for  a  moment  be  believed  that  a  claim  so  pre- 
“posterous  in  its  assumptions,  and  so  pernicious  in  its  re- 
“  suits,  would  at  any  time  be  encouraged  in  any  quarter. 
“As  the  spirit  of  internal  improvement  is  rapidly  extend- 
“ing  in  every  direction,  it  has  become  a  question  of  great 
“  moment  whether  the  General  Government  has  power,  with 
“or  without  the  consent  of  the  State  government,  to  con- 
“  struct  canals  and  roads  in  their  territories,  and  whether 
“  such  power,  if  not  already  vested,  ought  not  to  be  granted. 
“High  authorities  are  to  be  found  on  both  sides  of  this 
“question;  and,  after  devoting  to  it  all  the  consideration  to 
“  which,  from  its  importance,  it  is  entitled,  I  think  it  due  to 
“  a  sense  of  duty  to  say  that  my  opinion  is  equally  hostile 
“to  its  possession  or  exercise  by,  or  its  investment  in,  the 
“national  authorities.  I  can  perceive  in  it  nothing  less 
“than  the  harbinger  of  certain  destruction  to  the  State 
“  government.  ^vell  might  Congress  take 

“  coa’uizance  of  asfriculture,  common  schools,  universities, 
“  penal  codes,  civil  rights  and  the  whole  range  of  local  and 
“  internal  regulation  as  of  the  roads  and  canals.” 

The  result  of  that  experiment  should  teach  us  caution. 
My  learned  opponents  admit  that  they  must  produce  the 
clause  in  the  Constitution  of  the  United  States  which  con¬ 
fers  the  supposed  authority.  They  acknowledge  that  with 
them  is  the  burden  of  the  argument,  and  they  gravely  read 
to  us  the  line  which  tells  us  that  Congress  shall  have  power 
“  to  regulate  commerced  Could  the  framers  of  this  noble 
charter  of  a  nation’s  union  and  a  nation’s  liberties  respond 
to  the  complainants’  argument  here,  they  would  enter  their 
most  solemn  protest  against  it. 

The  power  in  Congress  “to  regulate  commerce”  perverted 
into  a  restraint  upon  a  State  against  bridging  its  highways ; 
a  grant  to  the  legislature  to  regulate  commerce,  never  ex- 
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ercised  as  to  this  stream,  tortured  into  a  gift  of  jurisdiction 
to  this  Court  to  restrain  the  erection  of  a  bridge.! 

Is  not  the  statement  of  these  propositions  at  once  the 
ars^ument  and  the  answer  ? 

But  that  we  maj  not  be  deemed  wanting  in  that  respect 
to  our  learned  opponents,  which  it  is  so  eminently  their 
right  to  expect  and  not  the  less  our  pleasure  to  accord,  let 
us  consider  what  this  grant  to  Congress,  as  found  in  the 
Constitution,  means.  Who  are  the  parties  here  and  what  are 
their  rights? 

The  grant  is  of  a  power  “to  regulate  commerce  with 
“foreio’ii  nations,  and  among  the  several  States  and  with  the 
“Indian  tribes.” 

If  this  river  were  between  two  or  more  oV^tlie  several  States,'' 
there  might  be  some  small  resting  place  for  the  argument 
on  the  other  side.  Even  then  I  should  trust  to  demonstrate 
its  fallaciousness. 

But  this  river  is  purely  and  exclusively  the  property  of 
Pennsylvania.  Ko  commerce  can  be  carried  on  “among 
the  several  States  ”  upon  her  waters.  Such  has  been  the 
view  of  our  Legislature  for  years.  We  have  made  it  for 
miles  tributary  to  a  canal — we  have  erected  our  dam  at 
Eairmount,  and  our  bridges  above  and  below  this  point. 
If  you  enjoin  this  structure  you  will  be  asked  next  winter 
to  take  down  all  the  kindred  obstructions  to  sloop  naviga¬ 
tion,  and  you  will  become  the  regulators  of  commerce  by 
destroying  works  of  great  cost  and  greater  utility. 

Supposing  that  the  passage  by  Congress  of  an  act  regu¬ 
lating  the  commerce  of  this  river  could  confer  jurisdic¬ 
tion  upon  this  Court  to  tear  down  this  bridge,  where  is  that 
act  of  Congress  ?  No  one  will  question  the  industry  of 
my  learned  opponents,  and  Avhen  they  fail  to  produce  the 
statute,  I  may  be  allowed  the  assertion  that  it  does  not 
exist.  If  the  power  “to  regulate  commerce ”  has  never 
been  exercised  as  to  the  commerce  of  the  Schuylkill  river, 
then,  so  far  as  we  are  concerned,  it  is  as  if  the  power  did 
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not  exist.  A  dormant  power  is  as  to  us  no  power,  and  this 
Court  has  no  jurisdiction. 

This  view  is  perhaps  better  illustrated  by  inquiring  into 
the  reason  for  giving  this  power  to  Congress  ? 

This  is  stated  by  this  Court  in  language  much  more  ap¬ 
propriate,  than  any  I  could  employ,  in  the  opinion  deliv¬ 
ered  in  the  case  of  Brown  vs.  The  State  of  Maryland, 
(12  Wheaton,  445,  446.) 

Chief  Justice  Marshall,  there  says  : 

‘^The  oppressed  and  degraded  state  of  commerce  pre- 
“  vious  to  the  adoption  of  the  constitution  can  scarcely  be 
“  forgotten.  It  was  regulated  by  foreign  nations  with 
a  single  view  to  their  own  interests ;  and  our  dis- 
united  efforts  to  counteract  their  restrictions  were  ren- 
dered  impotent  by  want  of  combination.  Congress, 
“  indeed,  possessed  the  power  of  making  treaties,  but  the 
inability  of  the  Federal  Government  to  enforce  them  had 
become  so  apparent,  as  to  render  that  power  in  a  great 
“degree  useless.  Those  who  felt  the  injury  arising  from 
“  this  state  of  things,  and  those  who  were  capable  of  esti- 
“  mating  the  influence  of  commerce  on  the  prosperity  of 
“nations,  perceived  the  necessity  of  giving  the  control 
“  over  this  important  subject  to  a  single  government.  It 
“  may  be  doubted  whether  any  of  the  evils  proceeding 
“  from  the  feebleness  of  the  Federal  Government,  contribu- 
“  ted  more  to  that  great  revolution  which  introduced  the 
“  present  system,  than  the  deep  and  general  conviction 
“  that  commerce  ought  to  be  regulated  by  Congress.” 

Let  us  next  consider  : 

I.  Who  are  the  parties  here  ? 

II.  What  are  their  rights  ? 

The  complainants  describe  themselves  in  their  bill  as 
the  “  owners  of  a  lot  and  wharf  on  this  river.” 
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I  invite  your  attention  particularly  to  this.  They  do 
not  pretend  to  be  licensees  of  a  United  States  vessel,  nor 
to  be  navigators  of  this  stream.  Where  then  is  their 
standing  in  this  Court  ? 

Gibboxs  vs.  Ogdex,  decided  in  1824,  (9  Wheatox,  196.) 

ISTewtox  vs.  Blackbird  Bridge,  decided  in  1829,  (12 
Peters,  251.) 

Kellog  vs.  Uxiox  Co.,  decided  in  1837,  (12  Coxx.  8.) 

Colu:mbus  Ixs.  Co.  vs.  Peoria  Bridge,  decided  in  1853. 
(6  McLeax,  70.) 

Jolly  vs.  Terre  Haute  Bridge,  decided  in  1853,  (6 
McLeax,  237.) 

Were  all  cases  in  'SNLich  the  complaint  was  on  behalf  of 
navigation. 

The  other  cases,  Pexxsylvaxia  vs.  The  Wheelixg 
Bridge,  (13  Howard,  519,  and  again  18  Howard,  428,)  and 
the  Eock  Islaxd  Bridge,  1855,  (6  McLeax,  518,)  were 
suits  by  sovereign  States  as  trustees  for  all  navigators. 

But  these  complainants  are  neither  sovereigns  nor  navi¬ 
gators.  They  claim  only  to  be  property  owners.  The  de¬ 
fendants  here,  are  in  reality,  the  State  of  Pennsylvania  ; 
for  the  Act  of  her  Legislature  is  a  shield,  and  it  is  only  by 
destroying  this  defence  that  our  bodies  can  be  reached. 

These  being  the  parties  before  you,  “property  owners,’* 
on  the  one  side  and  the  State  upon  the  other,  what  are  the 
rights  of  the  complainants  ?  They  are  precisely  the  rights 
which  citizens  of  Pennsylvania  enjoy  ;  no  more,  no  less. 
These  parties,  by  coming  into  Pennsylvania  and  purchas¬ 
ing  a  wharf  property,  are  entitled  to  all  the  “privileges 
and  immunities  ”  of  Pennsylvanians ;  but  of  course  no 
more.  All  they  can  ask  is  equality ;  that  we  freely  accord 
them.  Xow  what  rights  has  a  citizen  of  Pennsylvania  own¬ 
ing  property,  which  will  be  injured  by  this  bridge  ? 
Can  he  appeal  to  equity  and  enjoin  this  erection? 
If  he  can,  then  these  complainants  must  enjoy  the  same 
privilege — if  he  cannot,  then  they  must  share  the  hard  - 
ships  of  his  case. 
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The  Supreme  Court  of  our  State  has  answered  one  of 
our  citizens  upon  this  matter,  and  your  Honors  will  find 
the  Pennsylvania  law  as  to  this  bridge  in  Flannigan  vs- 
The  City,  (6  Weight,  231.)  I  respectfully  invoke  the 
language  of  the  able  and  distinguished  jurist,  Chief  Jus¬ 
tice  W OODWARD,  who  delivered  that  opinion,  as  exhaust¬ 
ing  all  the  law  and  all  the  logic  of  this  question  in  most 
forcible  and  appropriate  words. 

He  says : 

^^But,  in  respect  to  domestic  streams,  which,  like  the 
“  Schuylkill,  rise,  run,  and  empty  within  our  own  borders, 
“  State  legislation  is  unaffected  by  the  Constitution  of  the 
United  States,  unless  it  is  in  conflict  with  the  navigation 
‘Caws  or  some  other  enactments  of  Congress.  In  Wilcox 
vs.  The  Blackbird  Creek  Marsh  Company,  2  Peters,  250,  it 
was  held,  that  an  Act  of  Assembly  which  authorized  a  dam 
‘fin  a  creek  where  the  tide  ebbs  and  flows,  was  an  affair 
“between  the  government  of  the  State  of  Delaware  and  its 
“  citizens,  of  which  the  Supreme  Court  of  the  United  States 
“  could  take  no  cognizance.  If  Congress  had  passed  any 
“act  which  bore  upon  the  case,”  said  Marshall,  C.  J.,  “any 
“act  in  execution  of  the  power  to  regulate  commerce,  we 
“  should  feel  not  much  difficulty  in  saying  that  a  State  law 
“coming  in  conflict  with  such  act  would  be  void.  But 
“  Congress  has  passed  no  such  act.  Judge  Story  lays  it 
“  down  as  a  principle,  that  in  order  to  consider  a  State  law 
“as  void,  because  conflicting  with  a  statute  of  the  United 
“States,  it  must  not  only  affect  the  subject  matter,  have 
“some  influence  over  it,  but  must  be  directly  iucompati- 
“  ble  or  repugnant — an  extreme  inconvenience  to  it.  1 
“Story’s  Com.  on  Con.  432.  In  the  case  of  The  United 
“States  vs.  The  Hew  Bedford  Bridge,  1  Woodbury  & 
“Minot’s  Eep.  407,  where  the  late  Justice  Woodbury  dis- 
“  cussed  all  the  authorities  at  great  length,  he  says  that 
“  where  a  stream  is  within  the  limits  of  a  State  in  its  whole 
“  course,  he  could  see  no  reason,  as  a  general  principle,  why 
“  that  State  might  not  obstruct  its  navigation  or  suspend  it. 
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a  general  principle,  there  doubtless  is  no  reason  why 
“the  power  of  the  State  Legislature  is  not  as  absolute  over 
“such  streams  as  that  of  parliament  over  the  streams  of 
“Great  Britain;  but  since  many  of  such  streams,  the 
“Schuylkill  inclusive,  bear  a  necessary  relation  to  the 
“commerce  of  the  countr}^,  and  since  the  State  has  not  only 
“delegated  to  Congress  the  power  to  regulate  commerce, 
“but  has  agreed  also,  in  the  Federal  Constitution,  Ghat  the 
“citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
“  leges  and  immunities  of  citizens  in  the  several  States,’ 
“it  is  an  inevitable  deduction,  that  the  legislative  power 
“of  the  State  is  not  competent  to  destroy  the  navigability 
“of  such  a  stream  as  the  Schuylkill.  And  if,  fromu’espect 
“to  the  constitutional  rights  of  .citizens  of  other  States,  the 
“navigation  of  the  Schuylkill  may  not  be  suspended  or 
“destroyed  by  State  legislation,  then  certainly  we  must 
“imply  a  limitation  of  legislative  power  in  behalf  of  our 
“own  citizens,  or  else  we  come  to  the  absurd  conclusion 
“that  the  citizens  of  ^Tew  York  or  Yew  Hampshire  have 
“more  rights  in  the  waters  of  the  Schuylkill  than  the  citi- 
“  zens  of  Pennsylvania.  But  though  the  legislative  power 
“be  not  competent  to  suspend  or  destroy  navigation;  it 
“may  improve,  regulate,  and  control  the  navigation,  unless 
“it  comes  into  direct  conflict  with  some  constitutional  act 
“  of  Congress.  This  is  a  power  that  has  been  freely  exer- 
“cised  by  the  States  ever  since  the  Constitution  was 
“adopted.  A  partial  diminution  of  the  navigability  of  the 
“  stream  by  the  erection  of  a  bridge,  is  quite  within  the 
“competency  of  the  State  Legislature.  Bridges  are  great 
“public  conveniences,  monuments  of  civilization,  and  means 
“  to  the  highest  development  of  the  social  life  of  the  com- 
“munity.  In  all  cases  the  Legislature  has  the  power  to 
“  inquire  when  the  public  convenience  demands  a  partial 
“restraint  of  the  freedom  of  navi2:ation  for  the  sake  of  a 
“bridge,  and  to  prescribe  the  terms  and  conditions  on  which 
“the  bridge  shall  be  built.  AYhere,  as  in  the  case  of  Dugan 
‘'VS.  The  Monongahela  Bridge  Company,  3  Casey,  303,  the 
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“  Legislature  have  taken  the  wise  precaution  of  introducing 
“a  proviso  to  save  unimpaired  the  rights  of  navigation, 
we  held  the  Company  who  built  the  bridge  liable  to  com- 
pensate  a  navigator  in  damages  for  his  property  destroyed 
against  the  piers  of  the  bridge,  without  fault  on  his  part ; 
but  where,  as  in  the  late  case  of  Clark  vs.  The  Birming- 
^‘ham  and  Pittsburg  Bridge  Company,  5  Wright,  147,  a 
‘bridge  was  authorized  without  any  such  express  proviso, 
“  we  refused  to  sustain  an  action  for  damages  by  a  party 
injured  by  the  piers. 

The  sum  of  the  whole  matter  is,  that  so  long  as  the 
Legislature  comes  into  conflict  with  no  constitutional 
enactment  of  the  General  Government  in  respect  to  the 
“  tidewaters  of  the  river  Schuylkill,  they  may  bridge  those 
waters  upon  such  terms  and  conditions  as  do  only  impair 
and  diminish  the  freedom  of  navigation,  without  destroy- 
“  ing  the  right  altogether.” 

Having  thus  ascertained  what  the  Pennsylvania  rule  is, 
I  advance  another  step  in  my  argument.  I  contend  that 
on  this  question  of  property  you  have  uniformly  said  you 
will  respect  and  adopt  the  State  decisions.  We  quote  on 
our  printed  argument  nine  cases  to  this  point.* 

Of  these,  perhaps  Green  vs.  Neal,  6  Peters,  291,  is  the  most 
remarkable,  because  you  there  overruled  two  of  your  for¬ 
mer  decisions,  to  accommodate  yourselves  to  the  change  in 
a  State  court.  You  said,  in  that  case  : 

“  In  the  case  of  PattoPs  Lessee  vs.  Paston,  this  court, 
after  examining  the  provisions  of  the  Statute  of  Limita- 


*  Owiiigs  vs.  Norwood'' s  lessee^  5  GrancTi,  344  (1809). 
ElmendorfYS.  Taylor,  10  Wheaton,  153  (1825). 

Green  vs.  Lessee  of  Neal,  6  Peters,  292  (1832). 

Mayor,  ^c.,  of  New  Orleans  vs.  Armas,  9  Peters,  225  (1835). 
llarpending  vs.  Dutch  Church,  16  Peters,  455  (1842). 
Suydam  YS.  Williamson,  24:  Howard,  427  (1860). 

Mercer  County  vs.  Hacker,  1  Wallace,  83  (1863). 

Corfield  vs.  Coryell,  4  W.  C.  C.  Rep.,  371  (1823). 

Conner  vs.  Elliott,  18  Howard,  591  (1855). 
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“  tions  of  Tennessee  in  reference  to  a  peaceable  possession 
“  of  land  for  seven  years  by  virtue  of  a  grant,  or  deed  of 
conveyance  founded  upon  a  grant,  and  no  legal  claim  by 
“  suit  set  up  to  the  lands,  say  :  ^  This  question,  too,  bas  at 
“  ^length  been  decided  in  the  Supreme  Court  for  the  State 
‘  of  Tennessee,  which  have  settled  the  construction  of  the 
“'Act  of  1797.  It  has  been  decided  that  a  possession  of 
“  ‘  seven  years  is  a  bar  only  when  held  under  a  grant  or 
“ '  deed  founded  on  a  grant.’  '  The  deed  must  be  connected 
“'with  the  grant.  The  court  concurs  in  that  opinion.’ 
“  The  two  cases  to  which  the  court  referred  were  decided 
“in  1805,  and  the  court  considered  that  they  settled  the 
“construction  of  the  Act  of  1797.  But  it  is  now  made  to 
“  appear  that  these  decisions  were  made  under  such  cir- 
“cumstances  that  they  were  never  considered  in  the  State 
“of  Tennessee  as  fully  settling  the  construction  of  the 
“Act.  The  question  was  frequently  raised  before  the 
“  Supreme  Court  of  Tennessee,  but  the  construction  of  the 
“two  Statutes  of  Limitations  was  never  considered  as 
“finally  settled  until  1828,  when  the  case  of  Gray  and 
“  Beeder  vs.  Barbyh  Lessee  was  decided.  In  that  case  it 
“has  been  adjudged  that  it  is  not  necessary,  to  entitle  an 
“  individual  to  the  benefit  of  the  Statutes,  that  he  should 
“  show  a  connected  title,  either  legal  or  equitable.  That 
“  if  he  prove  an  adverse  possession,  under  a  deed,  of  seven 
“  years  before  suit  is  brought,  and  show  that  the  land  has 
“  been  grafted,  he  brings  himself  within  the  Statutes.  Since 
“this  decision,  the  law  has  been  considered  settled  in  Ten- 
“nessee,  and  there  has  been  so  general  an  acquiescence  in 
“all  the  courts  of  the  State,  that  the  point  is  not  now 
“  raised  or  discussed.  As  it  appears  to  this  court  that  the 
“  construction  of  the  Statutes  of  Limitations  of  Tennessee 
“is  now  well  settled,  different  from  what  was  supposed  to 
“  be  the  rule  at  the  time  this  court  decided  the  case  of  Pat- 
“  ton^s  Lessee  vs.  Easton,  and  the  case  of  PowelVs  Lessee  vs. 
^Ereen,  and  as  the  instructions  of  the  Circuit  Court  of  Ten- 
“  nessee  were  governed  by  these  decisions,  and  not  by  the 
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“settled  law  of  the  State,  the  judgment  must  be  reversed, 
“  and  the  cause  remanded  for  further  proceedings.” 

The  State  Legislature  having  decided  this  question  of 
public  and  private  convenience,  her  conclusions  should  be, 
will  be,  respected  here. 

She  has  sovereign  powers  save  only  in  three  cases. 

1st.  Where  the  Constitution  of  the  United  States  confers 
a  power  on  Congress  which  is  exclusive  in  words — as  the 
grant  of  the  right  to  “exercise  exclusive  legislation  over  a 
“district  not  exceeding  ten  miles  square.” 

2d.  Where  the  Constitution  of  the  United  States  express¬ 
ly  forbids  the  State  from  exercising  a  certain  power — as  in 
the  case  of  the  prohibition  against  passing  a  law  “impairing 
“the  obligation  of  contracts.” 

8d.  Where  there  is  a  grant  which  has  been  exercised  by 
Congress  and  the  exercise  of  which  necessarily  prevents 
State  action,  as  the  coining  of  money,  &c. 

The  power  to  bridge  the  Schuylkill  falls  within  no  one 
of  these  excepted  cases,  and  is  therefore  clearly  possessed 
by  the  Legislature  of  Pennsylvania. 

The  case  of  Gihhons  vs.  Ogden,  relied  upon  by  the  other 
side,  so  far  from  impugning  our  positions,  maintains  them. 
The  question  there  was,  whether  the  State  of  New  York 
could  grant  a  monopoly  of  the  right  to  navigate  a  river 
flowing  between  two  States,  and  could,  not  by  a  great  public 
improvement  for  the  benefit  of  thousands,  but  by  a  narrow 
grant  to  a  few  individuals,  exclude  from  the  right  to  navi¬ 
gate  an  open  stream  a  vessel  bearing  a  coasting  license. 
This  Court  wisely  held  that  the  State  had  not  this  power. 
The  decision  does  not  touch  the  present  case  at  any  point. 
In  the  argument  however  of  Gibbons  vs.  Ogden,  and  in  the 
learned  opinion  of  the  Court,  several  expressions  are  to  be 
found  strongly  supporting  our  present  position. 
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Mr.  Oakley  says,  (9  Wheaton,  74) ; 

Bv  virtue  of  the  rio'ht  of  a  State  over  its  navisrable 
waters,  it  establishes  ferries,  which  are  exclusive  rights  to 
use  parts  of  navigable  waters  for  particular  purposes  and 
in  a  particular  manner,  and  bridges,  ivhich  interrupt,  and 
sometimes  destroy,  the  navigation  of  rivers  ;  it  grants  the  land 
under  the  water  at  pleasure,  builds  public  piers,  erects  dams 
and  other  obstructions,  and  diverts  the  course  of  the  waters 
for  any  purpose  whatsoever.” 

And  the  distinguished  Chief  Justice  Marshall,  (9 
Wheat.  194-5,)  says : 

It  is  not  intended  to  say  that  these  words  comprehend 
that  commerce,  which  is  completely  internal,  which  is  car¬ 
ried  on  between  man  and  man  iu  a  State,  or  between  differ¬ 
ent  parts  of  the  same  State,  and  which  does  not  extend  to 
or  effect  other  States.  Such  a  power  would  be  inconvenient, 
and  is  certainly  unnecessary. 

“  Comprehensive  as  the  word  ^among’  is,  it  may  very  pro¬ 
perly  be  restricted  to  that  commerce  which  concerns  more 
States  than  one.  The  phrase  is  not  one  which  would  pro¬ 
bably  have  been  selected  to  indicate  the  completely  interior 
traffic  of  a  State,  because  it  is  not  an  apt  phrase  for  that 
purpose ;  and  the  enumeration  of  the  particular  classes  of 
commerce  to  which  the  power  was  to  be  extended  would 
not  have  been  made,  had  the  intention  been  to  extend  the 
power  to  every  description.  The  enumeration  presupposes 
something  not  enumerated;  and  that  something,  if  we  regard 
the  subject,  or  the  language  of  the  subject  of  the  sentence, 
must  be  exclusivelv  internal  commerce  of  a  State.  The 
genius  and  character  of  the  whole  government  seem  to  be, 
that  its  action  is  to  be  applied  to  all  the  external  concerns 
of  the  nation,  and  to  those  internal  concerns  which  effect  the 
States  generally ;  but  not  to  those  which  are  completely 
within  a  particular  State,  which  do  not  affect  other  States, 
and  with  which  it  is  not  necessary  to  interfere,  for  the  pur¬ 
pose  of  executing  some  of  the  general  powers  of  the  gov- 
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eminent.  The  completely  internal  commerce  of  a  State,  then, 
may  he  considered  as  reserved  for  the  State  itself  T 

We  regard  the  present  case  as  settled  by  the  decision  of 
this  Court,  in  Wilson  vs.  Blackbied  Ceeek  Maksh  Co., 
(2  Peteks  252.)  With  reference  to  the  erection  complained 
of  there,  you  said  : 

“If  Congress  had  passed  any  act  which  bore  upon  the 
“  case,  any  act  in  execution  of  the  power  to  regulate  com- 
“  merce,  the  object  of  which  was  to  control  State  legislation 
“over  those  small  navigable  creeks  into  which  the  tide 
“  flows,  and  which  abound  throughout  the  lower  country  of 
“  the  Middle  and  Southern  States,  we  should  feel  not  much 
“  difficulty  in  saying  that  a  State  law,  coming  in  conflict 
“  with  such  act,  would  be  void.  But  Congress  has  passed  no 
'‘such  act.  The  repugnancy  of  the  law  of  Delaware  to  the 
“  Constitution  is  placed  entirely  on  its  repugnancy  to  the 
“power  to  regulate  commerce  with  foreign  nations  and 
“  among  the  several  States ;  a  power  which  has  not  been  so 
“  exercised  as  to  affect  the  question. 

“We  do  not  think  that  the  act  empowering  the  Black- 
“  bird  Creek  Marsh  Company  to  place  a  dam  across  the 
“  creek  can,  under  all  the  circumstances  of  the  case,  be  con- 
“  sidered  as  repugnant  to  the  power  to  regulate  commerce 
“  in  its  dormant  state,  or  as  being  in  conflict  with  any  law 
“passed  on  the  subject.” 

And  to  the  same  point,  as  to  the  State  authority,  we  cite 
the  License  cases  (5  Howard,  504),  where  the  validity  of  State 
laws  was  affirmed,  although  they  affected  the  brandy  im¬ 
ported  from  France  and  the  gin  exported  from  Boston. 

I  have  thus  presented  the  views  entertained  by  those  I 
represent  on  these  important  questions.  My  points  are : 

I.  That  the  complainants  cannot  invoke  an  equity  juris¬ 
diction  simply  because  of  a  diminution  of  revenue. 


II.  That  they  delayed  the  filing  of  their  bill  for  years. 
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III.  That  the  power  “to  regulate  commerce”  never  was 

intended  to  interfere  with  the  rights  of  a  State  to  establish 
ferries  or  build  bridges.  can  stop  the  mail-rider  or 

locomotive  on  the  borders  of  a  town.  Congress  has  never 
built  a  bridge,  except  for  militarj^  purposes. 

IV.  That  if  the  Constitution  should  receive  the  construc¬ 
tion  contended  for  by  my  adversaries,  still,  Congress  never 
having  legislated  as  to  the  Schuvlkill  river,  the  courts  of 
the  United  States  have  no  jurisdiction. 

V.  That,  as  chancellors,  jmu  will  give  the  public  a  voice 
here. 

The  wisest  maxim  of  the  law  declares  the  salus  popnu' 
to  be  the  sup)rema  lex. 

You  are  asked  here  to  inconvenience  over  half  a  million 
that  you  may  accommodate  four  persons. 

More,  you  are  asked  to  restrain  all  public  improvements, 
for  they  always  inconvenience  some  one. 

Will  you  put  an  injunction  on  that  spirit  of  enterprise 
which  has  spanned  the  rivers  of  this  nation  with  bridges, 
climbed  its  mountains,  crossed  its  vallevs,  and  circled  a 
hemisphere  with  the  glory  and  utility  of  its  achievements  ? 
Long  may  the  genius  of  this  people,  in  that  direction,  be 
fostered  and  cherished,  until,  like  the  glories  of  ancient 
Troy,  it  may  be  painted  on  the  walls  of  her  enemies' 
palaces,  and  our  sons  be  able  to  exclaim  with  ^Eneas  of 
old,  as  he  looked  at  the  picture  which,  in  a  distant  country, 
told  him  of  the  greatness  of  his  native  land,  “Quec  rejjio  in 
ierris  nostri  rmn  plena  lahoris 
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